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Stormwater Partners Coalition – Proposal for a Much Stronger Montgomery County Stormwater Permit and Program:   Item No. 1:  TMDL Proposal. February 28, 2006.

Restore and Protect the Recreational and Fisheries Uses of the Anacostia, and the Drinking Water, Fisheries and Recreational Uses of the Potomac and Its near-field Tributaries:  Implement all approved TMDLs through this Permit, and provide a process to integrate new TMDLs as they are made final.
The Problem:
Stormwater discharges have significantly contributed to the degradation, through heavy inputs of bacteria and fecal pollution, of at least four major streams in Montgomery County:  Paint Branch and Northwest Branch of the Anacostia River watershed, and Rock Creek and Cabin John Creek.  Additional pollutants of concern include various nutrients and suspended solids.  These polluted streams in turn dump their pollutant loads downstream into the mainstem Anacostia and into Rock Creek and the lower Potomac, resulting in recreational and fisheries losses downstream, and in the case of Cabin John Creek, they pollute the raw water for a major municipal drinking water supply (the Washington Aqueduct which supplies the District of Columbia).    

And though pathogens from fecal pollution have been a recent focus for the region’s regulators and environmental community, they by no means are the only pollutants of concern.  Sediment, toxics from lawns and cars, nutrients including phosphorus and nitrogen, trash, heat pollution, and the damaging flows themselves from poorly-controlled stormwater runoff all contribute to resource losses and use impairments for the Potomac and its tributaries, local streams, the Anacostia, and the Chesapeake Bay.

Restoration Leader, or Witness to Degradation?

To address this chronic problem of bacteria pollution-based impairments, the Maryland Department of the Environment (MDE) has published proposed Total Maximum Daily Loads (TMDLs) for Bacteria for the upper Anacostia watersheds including, in Montgomery County, the Paint Branch and Northwest Branch watersheds – the latter includes Sligo Creek; Rock Creek; and Cabin John Creek.  A TMDL amounts to putting a degraded river on a “pollution reducing diet” that will enable the river’s designated uses – such as fishing, swimming, or public drinking water supply – to be met.  The Stormwater Partners Coalition, consisting of 16 local, regional, and national organizations, is proposing a much stronger stormwater permit for Montgomery County that would include the stormwater component of these TMDLs and any future TMDLs  pertaining to other pollutants of concern for Montgomery County waters.  Montgomery County’s stormwater permit and associated program can either establish a new regional standard for pollution prevention and watershed restoration, or it can continue to be merely a watchful witness to further degradation.  We firmly believe that through this process we will collaboratively, with Montgomery County and the State of Maryland, choose the first option—regional and national leadership. 
Summary of this TMDL – NPDES Stormwater Permit Proposal for Montgomery County. 
This paper summarizes the problem – the impairments that made these TMDLs necessary, the TMDL provision that MDE has issued in recent NPDES stormwater permits that fails to provide accountability for the TMDLs required under the Clean Water Act and federal permitting guidelines.
 We then describe our proposed solution -- the specific TMDL-related elements that should be included in Montgomery County’s 2006-2011 stormwater permit to be re-issued by MDE in the summer of 2006, giving examples of other NPDES Municipal Phase I stormwater permits that contain strong and specific TMDL provisions, and we discuss the basis for these in the Clean Water Act and the 2002 US EPA policy that governs these TMDL requirements in municipal stormwater NPDES permits.  We focus our discussion on bacteria because those TMDLs should be finalized in time for specific inclusion in this permit, but stormwater also carries sediment, excessive nutrients, pesticides and fertilizer, oil and grease, trash, heat, and high velocity peak flows.  There are TMDLs planned to address a number of these impairments as well.  The MS4 permit is required to incorporate all of the wasteload allocations for stormwater developed for waterways within Montgomery County.
The Problem:  bacteria pollution is impairing local and regional waters, and the current TMDL provision in MDE’s municipal stormwater permits is vague and weak.

Bacteria Pollution Impairments of Montgomery County Waters Impact the Whole Washington Region.
According to the monitoring data compiled by the Anacostia Watershed Society (from its own and government sampling and monitoring reports), the average annual fecal coliform levels at the Bladensburg Road Bridge station have been consistently well above the level considered safe for water contact recreation (200 fecal coliform counts per 100 milliliters – equivalent to the MDE criterion of 33 enterococci counts per 100 milliliters) at least since 1986 (with a data gap for 1999-2001).  Anecdotal evidence exists of skin and blood infections in boaters and rowers who use the Anacostia regularly – indicating a significant human health impairment.  And Montgomery County contributes a significant percentage of the bacteria pollution loading to this point on the river
:  Montgomery’s stormwater allocations for the proposed Anacostia bacteria TMDL, as a rough estimate, comprise 57% of the total stormwater component of the bacteria TMDL (with the rest being applied to Prince George’s County), and fully 36% of the total TMDL bacteria load allocation for all source categories.
In addition to recreational use impairments, drinking water source protection and impairment correction, particularly for source water and raw water intake quality, is also at stake with the Cabin John Creek TMDL for bacteria, as it discharges upstream of the Washington Aqueduct’s intake pipe that supplies drinking water to the District of Columbia.  This stormwater permit should form a key part of a mandate to clean up and protect the quality of our region’s raw water drinking water supplies in the Potomac, including the supply intake pipes for Montgomery County, the District of Columbia, and Northern Virginia, all of which are affected by stormwater pollution from Montgomery’s tributary streams.  The TMDL implementation workplans and timetables that need to be incorporated into the County’s stormwater permit should be both ambitious and reasonable.

Applicable TMDLs Proposed by MDE

Below is a table listing the proposed bacteria TMDLs for these four watersheds.   (Please note that since the MDE proposed TMDLs for Paint Branch and Northwest Branch were for the entire watersheds spanning both Montgomery and Prince George’s counties, the numbers given below are rough estimates for the Montgomery portion only, based on the percentage of watershed acreage in the Montgomery County portion of each of the two watersheds.  U.S. EPA has urged states to separate TMDLs affecting MS4s into the loads attributable to each permittee to facilitate their inclusion in the MS4 permits.)


Estimates of Montgomery County’s Bacteria Waste Load Allocations


(from MDE’s 2005 Bacteria TMDL Proposals for the Anacostia, Rock Creek 
and Cabin John Creek.)
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MDE’s TMDL provision for Stormwater Permits is Vague and Weak.

In the “boilerplate” implementation sections in its Bacteria TMDL proposals for the Anacostia, Rock Creek and Cabin John Creek, MDE gives a cursory, vague statement about the fact that NPDES MS-4 permit programs exist, but does not indicate that more ambitious stormwater programs with more rapid progress in pollution reduction achievements will be necessary in order to achieve these target bacteria loading reductions.   The Prince George’s County permit, along with several other MS-4 permits issued by MDE, contains this TMDL paragraph:
Total Maximum Daily Loads

Stormwater BMPs and programs implemented as a result of this permit must be consistent with available waste load allocations (WLA's) [see 40 CFR 122.44(d)(1)(vii)(B)] developed under a Total Maximum Daily Load (TMDL).

MDE has determined that owners of storm drain systems that implement the requirements of this permit will be controlling stormwater pollution to the maximum extent practicable.  Therefore, satisfying the conditions of this permit will meet WLA's specified in TMDL's developed for impaired water bodies.  If assessment of the stormwater management program indicates TMDL WLAs are not being met, additional or alternative stormwater controls must be implemented to achieve WLAs.

(MDE NPDES Permit No. 99-DP-3314, issued to Prince George’s County October 13,2004.)
This vagueness in both the TMDL reports and in the TMDL sections of the MS-4 permits is unacceptable.  It amounts to a blanket approval, a priori, that a WLA is being met by the permittee, without any requirement for a showing by the permittee that its mix of actions, programs, and BMPs is actually designed to meet the WLA.   This “blank check” is inconsistent with USEPA stormwater permitting policy that requires a specific showing that the BMPs that are to be used to implement a TMDL WLA, are expected to be sufficient for meeting the WLA.   This specific representation about the relationship between the BMP implementation program, and the monitoring to accompany it, is required to be an integral part of the NPDES permit:  it must be included in the permit itself and it must be in the administrative record and fact sheet accompanying the permit.  (US EPA, November 22, 2002.  Memorandum of Robert H. Wayland and James A. Hanlon, Office of Water, on “Establishing Total Maximum Daily Loads (TMDL) Wasteload Allocations (WLAs) for Storm Water Sources and NPDES Permit Requirements Based on Those WLAs.”(at 2.) (from this point forward we will refer to this document as: “US EPA Permitting Policy for TMDLs and MS4 permits”.  EPA’s Environmental Appeals Board granted a petition challenging the District of Columbia’s MS4 on the ground “that the Region failed to show that the selected BMPs will be adequate to ensure compliance with water quality standards” and rejecting EPA’s argument that showing that the suite of BMPs were “reasonably capable” of achieving water quality standards was sufficient.  In re:  Government of the District of Columbia Municipal Separate Storm Sewer System, 2002 WL 257698 (E.P.A. Feb. 20, 2002).  
The Solution:  Include all applicable TMDL- Waste Load Allocations themselves, and a specific, required TMDL implementation plan, within Montgomery County’s MS-4 NPDES permit and all related MS-4 Permits.
MDE should undertake these two key actions – including  the required TMDL wasteload reductions  themselves, and requiring TMDL implementation plans, in full compliance and consistency with statutory and regulatory requirements as interpreted in US EPA’s  Permitting Policy for TMDLs and MS4 permits.
These proposed TMDLs, when they are established as final TMDLs in the form of bacteria loading limits for each of these watersheds, should be translated by MDE into enforceable bacteria pollution reduction measures for each of these four Montgomery County watersheds, according to an enforceable calendar with specific “action milestones” to be achieved by dates certain.   Also, any additional TMDLs that are published by MDE within the five-year term of this permit, should be included through a permit addendum or other similar enforceable attachment, with the same two basic requirements.

TMDL loading limits for Montgomery County watersheds, and required pollution reduction measures to achieve those limits, need to be built in to Montgomery County’s stormwater permit.  In the event that the final TMDLs are not established prior to the re-issuance of Montgomery County’s stormwater permit, but are expected within the permit’s term, a re-opener clause requiring their incorporation shortly after having been made final, and implementation within this permit term, should be included in the permit. (At the end of this paper we highlight further important aspects of EPA’s TMDL - stormwater permitting policy from the November 22, 2002 memo cited above.)   We now will describe the elements that need to be in Montgomery County’s MS-4 NPDES permit in order to adequately translate applicable TMDLs into on-the-ground actions in a manner that is compliant with the federal Clean Water Act and US EPA permitting policy.  That is followed by citations to, and brief descriptions of, NPDES MS-4 permits/permitting programs from elsewhere around the country that contain the same elements that we are proposing for Montgomery’s permit.
Permit Elements Needed to Implement TMDLs Through Stormwater Actions in Montgomery County.

The following permit elements are needed in order to implement the relevant Bacteria (and any other approved) TMDLs in Montgomery County’s MS-4 NPDES stormwater permit:

1) Waste Load Allocations  (WLAs) themselves must be incorporated into Montgomery County’s permit on a detailed basis that includes the specific breakdown by watersheds and source categories, similar to the table given above, but as reasonably possible, broken down into even more specific components (including both “domestic” (pet waste) and “wildlife” source categories, for instance.)
2) A “Stormwater Management, TMDL-WLA Implementation Plan” for meeting these WLAs must be required through the following explicit permit provisions:

a) A set of BMPs that are selected by Montgomery County for their relevance and effectiveness in reducing the target pollutant(s).  

For instance, for the Bacteria TMDL WLA implementation plans, the relevant BMPs would include:  Pet waste ordinance education and enforcement; short-term, lower-cost LID measures such as rain barrels and rooftop downspout disconnection programs, and longer-term, moderate-cost LID measures such as establishment of widespread institutional and commercial rooftop detention gardens and streetscape changes to maximize the holding back of stormwater to avoid delivering bacteria loads to the streams. [Are we not going to let them use any “traditional” BMPs for these purposes?]
b) BMP performance efficiencies based on the best available technical literature values for each BMP selected by Montgomery County;

c) Application levels for each BMP or BMP suite, set on a watershed-by-watershed basis, and established based on their ability to meet the TMDL-WLA for the applicable pollutant and watershed..  (Percent of acres or percent of properties in each of residential, commercial, institutional and industrial land use categories, for each subwatershed within each watershed necessary to achieve the benchmark in d) below, to which each selected BMP would be fully applied.  For nonstructural BMPs, including public education, application levels must also be specific:  for instance, for pet waste management, application levels selected by Montgomery County must specify the number of educational “contacts to be made,” or “messages to be delivered,” with a target percentage of dog owners per year)
d) Pollutant loading reduction benchmarks based on the selections, performance efficiencies, and application levels for a through c above;

e) Monitoring for effectiveness in reaching the benchmarks and to provide accountability for BMP implementation actions.  The required monitoring should include both in-stream water quality monitoring, and also documentation of level of effort and implementation achieved for c) above, for each selected BMP.
f) An enforceable timetable with explicit milestones for each item a) through e) above;

g) An iterative, adaptive management process for decisionmaking for mid-course corrections in the implementation of the Stormwater Management TMDL-WLA Implementation Plan based on the results of the monitoring in part f) above.

3) Timetable for the Implementation Plan for each TMDL relevant to this stormwater permit:  The Montgomery County NPDES stormwater permit for 2006-2011 should include a requirement for a one-year timetable for the submission, approval, and start of implementation for the TMDL implementation plans, and two years beyond that for the permittee to meet the TMDL-WLA through their Implementation Plans.  For instance, if the Non-Tidal Anacostia Bacteria TMDL is approved in September of 2006, the Montgomery County stormwater TMDL implementation plan required by this permit for this TMDL should be proposed, approved, and underway by no later than September of 2007.  The permit would require that two years beyond that point, or September of 2009, would be the deadline (in this particular example) for meeting the actual TMDL-WLA.
4) Public Involvement and Participation Process – the Montgomery County stormwater permit, TMDL section should also include a requirement that Montgomery County establish an inclusive public involvement and participation process for the development and implementation of all TMDL Implementation Plans required by this permit.  Such a process could include elements such as a TMDL Advisory group to be composed of a diverse array of civic, government, business, watershed group, and environmental group representatives.  In addition, formal public meetings should be held on a semi-annual basis at which the input of members of the general public is actively sought, and the comments expressed are recorded and published on the County’s web site and incorporated into the TMDL Implementation Plans.

5) New discharges into impaired waters:   The Montgomery County Stormwater NPDES permit must also address the problem of new sources of pollution that threaten to further degrade or thwart the restoration progress of all impaired waters, including both those that have been subjected by MDE to TMDL plans, and those that have been listed as impaired, but are not yet subject to a TMDL.  Where waterbodies are already impaired by stormwater or the pollutants conveyed by stormwater, any and all new development must be considered new discharges of stormwater pollution that must be not be authorized unless they can be designed in such as manner so as not to add to that impairment.  Montgomery County should be required to develop a specific plan and criteria for ensuring that all new development and redevelopment within the county complies with this requirement. 
 
Examples of MS-4 NPDES permits in other communities that implement TMDLs in a specific, accountable, and enforceable manner.

Portland, Oregon

The Portland, Oregon MS-4 NPDES permit, issued to the City of Portland, Multnomah County, and the Port of Portland by the Oregon Department of Environmental Quality on July 27, 2005 
 is an example of a municipal stormwater NPDES permit that contains requirements for the permittees to develop a stormwater implementation plan for a bacteria TMDL- WLA and to be accountable for its implementation including the use of BMP performance benchmarks tied to meeting or making specific progress to meeting, the TMDL-WLA. 
Albuquerque,NM

As another example of a similar permit, we point to the MS-4 NPDES stormwater permit issued on October 31, 2003 to the City of Albuquerque and three other permittees by US EPA Region VI in Dallas. 

This Albuquerque permit is another important example in two respects:  a) Table III B.2. contains a set of TMDL - Waste Load Allocation-based numeric fecal coliform bacteria loading reduction targets, that must be met (or major progress must be made towards meeting) on a channel-by-channel (major drainage basin by drainage basin) basis.

 and b) Contains in the major Table III-B a required stormwater – TMDL implementation plan, including a required set of actions:  investigations; monitoring; and reduction actions -- linked to meeting or making progress to meeting the Numeric TMDL bacteria loading targets.  

 

This Albuquerque permit lacks, however, an explicit requirement that the permittee develop numeric loading reduction "benchmarks" tied to a given BMP or set of BMPs to be implemented in each watershed to meet target TMDL loading numbers.  The Portland OR MS 4 permit does a better job of this type of numeric linkage to BMP results, and we recommend the Portland model for this aspect.
Orange County, CA

A third exemplary permit for explicit incorporation of a TMDL-WLA into a municipal MS4 permit is that issued by the Santa Ana Region of the California Regional Water Quality Control Board to Orange County and associated permittees in 2002.  This permit contains within it an explicit listing of TMDL- WLAs for nitrogen, phosphorus, and sediment for urban stormwater runoff discharges, and requirements for meeting these stormwater WLAs through implementation of BMPs, both through a set of required BMPs included in an appendix to the permit itself, and also incorporating by reference, a requirement to implement the BMPs in the “Approved TMDL Implementation Plan(s) incorporated into the Basin Plan.”

Washington, DC

US EPA, Region III proposed on July 21, 2005 to issue Amendment No. 1 to the District of Columbia’s MS-4 NPDES permit, which Amendment contains a number of provisions related to TMDL – WLAs and their implementation. 
  These include:  Part I. D. 3., Effluent Limits Consistent with TMDL WLA, in which the permittee shall implement controls, BMPs, and other actions necessary to reduce pollutants as set forth in the Upgraded Stormwater Management Plan, and to submit and implement Anacostia River TMDL implementation plans specific to those TMDL-WLAs.  Part VII. P. is a Reopener Clause that includes a provision for TMDL WLA effluent limits.  Part IX. B. also addresses TMDLs, with respect to compliance monitoring and reporting requirements, the submission of TMDL-WLA implementation plans, and the duty of the permittee to demonstrate compliance with the pollutant reductions required in the implementation plan in order to attain the TMDL-WLA.
Further Relevant Sections from the USEPA Policy for Implementing TMDLs via Stormwater Permits: 


BMPs Required to be Selected and Applied in Order to Attain Total 

Maximum Daily Loads According to a Reasonable, Adaptive Program:
While the setting of a TMDL is required by the Clean Water Act to be determined by the applicable water quality standards, the implementation of a TMDL --- the necessary pollution reductions for meeting the in-stream standards – can and should be done in a practical, “adaptive management” fashion, especially for municipal stormwater systems.

Stormwater Permits Should Have Built-In Requirements for BMP Changes 
and Adaptations Within Each Five-Year Permit Term:

‘Where BMPs [in lieu of traditional numeric permit limits] are used, EPA 
recommends that the permit provide a mechanism to require use of expanded or 
better-tailored BMPs when monitoring demonstrates they are necessary to 
implement the WLA and protect water quality…The NPDES permit must require 
the monitoring necessary to assure compliance with permit limitations, although 
the permitting authority has the discretion under EPA’s regulations to decide the 
frequency of such monitoring.  EPA recommends that such permits require 
collecting data on the actual performance of the BMPs.  These additional data 
may provide a basis for revised management measures.”
 

The Permit’s Administrative Record Needs to Include the Rationale for BMP Selection for Meeting the TMDLs:
“Where the NPDES permitting authority allows for a choice of BMPs, a discussion of the BMP selection and assumptions needs to be included in the permit’s administrative record, including both the Implementation Plan itself, and the fact sheet when one is required….Permitting authorities may require the permittee to provide supporting information, such as how the permittee designed its management plan to address the WLA(s).”
 [Waste Load Allocations, which are the point sources’ share of the TMDL pollutant loading caps.] 

� The Stormwater Partners Coalition is composed of local, regional and national organizations that have endorsed the Eleven-Point Proposal for a stronger stormwater permit for Montgomery County:  Anacostia Riverkeeper at Earth Conservation Corps, Anacostia Watershed Citizens Advisory Committee,  Anacostia Watershed Society,  Audubon Naturalist Society, Chesapeake Bay Foundation, Clean Water Action, Eyes of Paint Branch, Friends of Sligo Creek, Friends of the Earth, Greater Goshen Civic Association, Montgomery County Civic Federation,  Natural Resources Defense Council, Neighbors of Northwest Branch, Potomac Conservancy, Sierra Club Montgomery County Group,  and the West Montgomery County Citizens Association.





� We note that “bacteria:” is shorthand for a suite of pathogenic microbial pollutants, including bacteria, viruses and other pollutants associated with fecal material.


�  Paint Branch and Northwest Branch numbers are for Montgomery County only, and are based on Table 4.8.2 on page 42 of the Anacostia River TMDL for Fecal Bacteria; 8/3/05 (derived from the whole-watershed numbers using the area percentage of the watershed acres that are in Montgomery County as the basis.)











� 40 CFR 122.26(d)(4)(A)(ii); 40 CFR 122.4.





� ODEQ Permit No. 101314. (for a copy of the permit go to: � HYPERLINK "http://www.deq.state.or.us/wq/wqpermit/IndvPermits/NPDESPhase1MS4/Phase1MS4Permit_Portland.pdf" \o "http://www.deq.state.or.us/wq/wqpermit/IndvPermits/NPDESPhase1MS4/Phase1MS4Permit_Portland.pdf" �http://www.deq.state.or.us/wq/wqpermit/IndvPermits/NPDESPhase1MS4/Phase1MS4Permit_Portland.pdf�.)





� personal communication concerning Permit No. NMS000101, with US EPA Compliance Officer Diana McDonald, US EPA RVI Water Enforcement Branch, 2/17/06).


� CA RWQCB, Municpal NPDES Stormwater Permit issued to Orange County and Associated Permittees, Order No. R8-2002-0010; NPDES No. CAS618030.


Pages 35- 37.  Available at � HYPERLINK "http://www.waterboards.ca.gov/santaana/pdf/R8-2002-0010.pdf" ��http://www.waterboards.ca.gov/santaana/pdf/R8-2002-0010.pdf�





� United States Environmental Protection Agency, Region III. And the Government of the District of Columbia, Joint Public Notice issued on 7/21/05, for Amendment No. 1 to NPDES Permit No. DC0000221.


� US EPA Permitting Policy for TMDLs and MS4 permits.





� US EPA Permitting Policy for TMDLs and MS4 permits.








